Commission on Health Care Facilities in the 21* Century
Enabling Legislation

Section 1. Legislative findings. The legislature hereby finds and declares that the health
care system in the state must first and foremost provide quality care and be responsive to
community health care needs. To do so, the health care system must have the capacity to provide
this quality care in multiple settings within regions throughout the state. In order to achieve
maximum return from valued resources that have been invested in the health care system, those
resources must also be aligned so that excess capacity is minimized, thereby promoting stability and
efficiency in the health care delivery system infrastructure.

The legislature further finds that it is in the interest of the state to undertake at this time a
rational, independent review of health care capacity and resources in the state to ensure that the
regional and local supply of general hospital and nursing home facilities is best configured to
appropriately respond to community needs for quality, affordable and accessible care, with
meaningful efficiencies in delivery and financing that promote infrastructure stability. In order to
undertake such review rationally and equitably, the legislature determines that it is necessary to
establish a commission separate and apart from existing bodies responsible for the establishment
and continued oversight of general hospitals and nursing homes, which shall be charged with
examining the supply of general hospital and nursing home facilities, and recommending changes
that will result in a more coherent, streamlined health care system in the state of New York.

§ 2. Commission established. (a) There is hereby created in the executive department a
commission to be known as the "Commission on Health Care Facilities in the Twenty-First
Century," hereafter referred to as the "commission,” which shall be charged with examining the
system of general hospitals and nursing homes in New York state and recommending changes to
that system in light of factors submitted pursuant to section five of this act and additional factors
established by the commission.

(b) The commission shall consist of eighteen statewide members, and regional members
appointed pursuant to section seven of this act. The eighteen statewide members shall be appointed
as follows: (i) two members shall be appointed by the temporary president of the senate; (ii) two
members shall be appointed by the speaker of the assembly; (iii) one member shall be appointed by
the minority leader of the senate; (iii) one member shall be appointed by the minority leader of the
assembly; and (V) twelve members shall be appointed by the Governor. The Governor shall
designate the chair from among the statewide members of the commission.

(c) The members of the commission shall receive no compensation for their services as
members, but shall be allowed their actual and necessary expenses incurred in the performance of
their duties. Members of the commission shall be considered public officers for purposes of section
17 of the public officers law. Commission members shall be subject to the same conflict of interest
provisions that apply to members of the state hospital review and planning council.

(d) The commission shall begin to act forty-five days after this act shall have become a law.
A quorum shall consist of a majority of the members of the commission entitled to vote on the
matter under consideration. Approval of any matter shall require the affirmative vote of a majority
of the members voting thereon.



(e) The commission shall adopt by-laws for the management and regulation of its affairs.
Only statewide members of the commission appointed pursuant to subdivision (b) of this section
shall be entitled to vote on the adoption of such by-laws.

8 3. Appointments to commission. The legislative leaders shall submit their appointments
to the governor, and the governor shall make his or her appointments, no later than forty-five days
after this act becomes a law. If any such appointment is not made by such date, the appointing
officer may make the appointment after that date, but the vacant appointment shall not count for
calculation of a quorum until it is filled. Vacancies in the commission shall be filled in the same
manner as the member whose vacancy is being filled was appointed.

8 4. Commission staff and agency liaison. (a) The commissioner of health shall designate
such employees of the department of health as are reasonably necessary to provide support services
to the commission. The commission, acting by the chair of the commission, may employ additional
staff and consultants, who shall be paid from amounts available to the commission for that purpose.

(b) The commissioner of health shall appoint: (i) one or more representatives of the
department to serve as liaison between the department and the commission; (ii) one or more
representatives of the public health council to serve as liaison between that council and the
commission; and (iii) one or more representatives of the state hospital review and planning council
to serve as liaison between that council and the commission. The director of the dormitory
authority of the state of New York shall appoint one or more representatives of the authority to
serve as liaison between the authority and the commission. All state agencies, public authorities
and public benefit corporations shall provide such assistance as may be reasonably requested by the
chair of the commission.

8 5. Factors and information for consideration. (a) Factors. The commissioner of health and
the director of the dormitory authority of the state of New York shall submit to the commission, no
later than ninety days after this act becomes a law, a list of factors to be considered in its
deliberations, which shall include:

(i) the need for capacity in the hospital and nursing home systems in each region of the state;

(ii) the capacity currently existing in such systems in each region of the state;

(iii) the economic impact of right sizing actions on the state, regional and local economies,
including the capacity of the health care system to provide employment or training to health care
workers affected by such actions;

(iv) the amount of capital debt being carried by general hospitals and nursing homes, and the
nature of the bonding and credit enhancement, if any, supporting such debt, and the financial status
of general hospitals and nursing homes, including revenues from medicare, medicaid, other
government funds, and private third-party payors;

(v) the availability of alternative sources of funding with regard to the capital debt of
affected facilities and a plan for paying or retiring any outstanding bonds in accordance with the
contract with bondholders;

(vi) the existence of other health care services in the affected region, including the
availability of services for the uninsured and underinsured, and including services provided other
than by general hospitals and nursing homes;

(vii) the potential conversion of facilities or current facility capacity for uses other than as
inpatient or residential health care facilities;



(viii) the extent to which a facility serves the health care needs of the region, including
serving medicaid recipients, the uninsured, and underserved communities; and

(ix) the potential for improved quality of care and the redirection of resources from
supporting excess capacity toward reinvestment into productive health care purposes, and the extent
to which the actions recommended by the commission would result in greater stability and
efficiency in the delivery of needed health care services for a community.

The commissioner of health and the director of the dormitory authority of the state of New
York may submit additional relevant factors to be considered in the deliberations of the
commission. The commission may also adopt additional factors to be considered in its
deliberations.

(b) The commissioner shall also submit to the commission such information as may be
available from the department of health on general hospital and nursing home capacity and services,
including, but not limited to, information from:

(i) operating certificate files;

(i) institutional cost reports;

(i) facility occupancy reports;

(iv) annual reports of the certificate of need program; and

(v) the statewide planning and research cooperative system.

Records submitted to the commission or any committee thereof shall not be subject to
disclosure pursuant to article 6 of the public officers law, unless the record would be a public record
before being submitted to the commission.

8 6. Deliberations of commission. The deliberations, meetings and other proceedings of the
commission and any committee thereof shall be governed by article 7 of the public officers law,
provided that, notwithstanding section 105 of the public officers law, the commission and any
committee thereof shall conduct business in executive session anytime it is addressing in detail the
medical, financial, or credit history of a particular general hospital or nursing home. Any one or
more members of a committee may participate in a meeting of such committee by means of a
conference telephone, conference video or similar communications equipment allowing all persons
participating in the meeting to hear each other at the same time. Participation by such means shall
constitute presence in person at a meeting. At any meetings of the commission conducted by means
of a conference telephone, conference video or similar communications equipment, other than
executive sessions, the public shall be given an opportunity to listen. If a meeting other than an
executive session is to be conducted by means of a conference telephone, conference video or
similar communications equipment, the public notice for the meeting shall inform the public that
such equipment will be used, and identify the means by which the public may listen to such
meeting.

8§ 7. Regional input. (a) There shall be six regional members of the commission for each
region established pursuant to this section. For each region, two regional members shall be
appointed by the governor, two regional members shall be appointed by the temporary president of
the senate, and two regional members shall be appointed by the speaker of the assembly. Regional
members shall be considered to be members of the commission for purposes of this act, provided
that:



(i) Regional members shall vote and be counted for quorum purposes only when the
commission is acting on recommendations relating solely to the regional members’ respective
region; and

(ii) Regional members shall not be considered to be members of the commission for
purposes of participation in commission meetings, except where items relating specifically to that
member’s region are on the agenda of a commission meeting.

(b) For purposes of this act, there shall be six regions:

(i) Long Island, consisting of Nassau and Suffolk counties;

(if) New York City;

(iii) Hudson Valley, consisting of Delaware, Dutchess, Orange, Putnam, Rockland, Sullivan,
Ulster, Westchester counties;

(iv) Northern, consisting of Albany, Clinton, Columbia, Essex, Franklin, Fulton, Greene,
Hamilton, Montgomery, Otsego, Rensselaer, Saratoga, Schenectady, Schoharie, Warren,
Washington counties;

(v) Central, consisting of Broome, Cayuga, Chemung, Chenango, Cortland, Herkimer,
Jefferson, Lewis, Livingston, Madison, Monroe, Oneida, Onondaga, Ontario, Oswego, Schuyler,
Seneca, St. Lawrence, Steuben, Tioga, Tompkins, Wayne, Yates counties; and

(vi) Western, consisting of Allegany, Cattaraugus, Chautauqua, Erie, Genesee, Niagara,
Orleans, Wyoming counties.

(c) The commission shall establish a regional advisory committee for each region. The
maximum number of members of each regional advisory committee shall be determined by the
commission. Members of each regional advisory committee shall be appointed in equal numbers by
the governor, the temporary president of the senate and the speaker of the assembly. The
appointing officers shall submit to the commission their appointments to the regional advisory
committees no later than ninety days after this act shall have become a law. If any such appointment
is not made by such date, the appointing officer may make the appointment after that date, but the
vacant appointment shall not count for calculation of a quorum until it is filled. Vacancies in
regional advisory committees shall be filled in the same manner as the member whose vacancy is
being filled was appointed. The regional advisory committees shall begin to act ninety days after
this act shall have become a law.

(d) Each regional advisory committee shall develop recommendations for reconfiguring its
region’s general hospital and nursing home bed supply to align bed supply with regional and local
needs. In carrying out its functions, a regional advisory committee shall foster discussions among,
and conduct formal public hearings with requisite public notice to solicit input from, local
stakeholder interests, including but not limited to community-based organizations, health care
providers, labor unions, payers, businesses and consumers. In developing its recommendations,
each regional advisory committee shall as far as practicable estimate the efficiencies that may be
derived from such hospital and nursing home reconfiguration. On November 15, 2006, each
regional advisory committee shall transmit to the commission a report containing its
recommendations, which shall include specific recommendations for facilities to be closed and
specific recommendations for facilities to be resized, consolidated, converted, or restructured. Such
recommendations shall include: (i) recommended dates by which such actions should occur; (ii)
necessary investments, if any, that should be made in each case to carry out the regional advisory
committee’s recommendations, including any necessary workforce, training, or other investments to
ensure that remaining facilities are able to adequately provide services within the context of a
restructured institutional provider health care system in such region; and (iii) the regional advisory



committee’s justification for its recommendations, including the use of any factors developed
pursuant to section five of this act.

(e) The failure of any regional advisory committee to perform the duties imposed by this
section shall not affect the obligation of the commission to perform the duties imposed by section
eight of this act.

8 8. Commission recommendations. (a) The commission shall develop recommendations
for reconfiguring the state’s general hospital and nursing home bed supply to align bed supply to
regional needs. Recommendations referencing closing, resizing, consolidation, conversion, or
restructuring in a specific region shall not reference more than one region. In carrying out its
functions, the commission shall collaborate with the regional advisory committees insofar as
practicable to foster discussions among, and conduct formal public hearings with requisite public
notice to solicit input from, statewide and regional stakeholder interests, including but not limited to
community-based organizations, health care providers, labor unions, payers, businesses and
consumers. The commission shall formally solicit recommendations from health care experts,
county health departments, community-based organizations, state and regional health care industry
associations, labor unions and other interested parties in each region of the state, and it shall take
into account such recommendations and the recommendations of the regional advisory committees
during its deliberations. In developing its recommendations, the commission shall as far as
practicable estimate the efficiencies that may be derived from such hospital and nursing home
reconfiguration, and shall consider the recommendations of the regional advisory committees.

(b) The commission shall make recommendations relating to facilities to be closed and
facilities to be resized, consolidated, converted, or restructured, within each region. The regional
commission members for a particular region shall vote as members of the commission only when
the commission is acting on recommendations relating solely to that region.

(c) Such recommendations shall include: (i) recommended dates by which such actions
should occur; (ii) necessary investments, if any, that should be made in each case to carry out the
commission’s recommendations, including any necessary workforce, training, or other investments
to ensure that remaining facilities are able to adequately provide services within the context of a
restructured institutional provider health care system; (iii) the commission’s response to the
recommendations of the regional advisory committees; and (iv) the commission’s justification for
its recommendations, including the use of the factors pursuant to section five of this act.

(d) In addition, the commission may include in its report: (i) recommendations on a
streamlined regulatory processes to address the provision of needed community health services; (ii)
recommendations for changes to the hospital and nursing home reimbursement systems to facilitate
the transition to a restructured institutional provider system and to ensure that health care services
other than those provided by general hospitals and nursing homes are adequately reimbursed,
including recommendations to address the capital and operating costs of closing, resizing,
consolidation, conversion or restructuring; and (iii) a summary of recommendations made to the
commission by health care experts, community based organizations, county health departments,
state and regional health care industry associations, labor unions, and others that were not included
in the commission’s recommendations.

(e) On or before December 1, 2006, the commission shall transmit to the governor and the
legislature a report containing its recommendations, which shall include specific recommendations
for facilities to be closed and specific recommendations for facilities to be resized, consolidated,
converted, or restructured.



8 9. Implementation of recommendations. (a) Notwithstanding any contrary provision of
law, rule or regulation related to the establishment, construction, approval, suspension or revocation
of the operating certificates, closure, resizing, consolidation, conversion or restructuring of the
general hospitals or nursing homes identified in the commission’s recommendations, including but
not limited to sections 2801-A, 2802, 2805, 2806, and 2806-B of the public health law, the
commissioner of health shall take all actions necessary to implement, in a reasonable, cost-efficient
manner, the recommendations of the commission pursuant to subdivisions (b) and (c) of section
eight of this act, including, but not limited to: (i) coordination with local government officials and
health departments, management and labor representatives of affected facilities, and other parties
as the commissioner deems appropriate; (ii) the rescission of operating certificates and
establishment approvals issued to those facilities selected for closure by the commission; (iii)
expediting consideration of such applications for consolidation, conversion or restructuring of
existing health care providers as are submitted in accordance with the recommendations of the
commission, provided, however, that the commissioner of health may administratively approve
such applications when such approvals are, as determined by the commissioner of health, necessary
to ensure continuity of essential health care services; and (iv) reflecting such recommendations in
the administration of funds available pursuant to section 2818 of the public health law. Such
facilities shall submit to the commissioner of health, at a time and in a form as determined by the
commissioner of health, an acceptable plan of resizing, closure, conversion, consolidation or
restructuring in accordance with applicable regulations. The commissioner of health shall take all
steps necessary to protect patient safety and preserve patient medical records.

(b) The provisions of subdivision (a) of this section shall not apply: (i) unless the governor
has transmitted the commission’s report under section eight of this act with his or her written
approval of the recommendations of the commission pursuant to subdivisions (b) and (c) of section
eight of this act to the commissioner of health and transmitted a message to the legislature stating
his or her approval of the report on or before December 5, 2006; and (ii) if a majority of the
members of each house of the legislature vote to adopt a concurrent resolution rejecting the
recommendations of the commission pursuant to subdivisions (b) and (c) of section eight of this act
in their entirety by December 31, 2006, after receiving a message from the governor under this
subdivision. In no event shall the commissioner of health begin to implement the recommendations
of the commission pursuant to subdivisions (b) and (c) of section eight of this act prior to December
31, 2006. Provided, however, that nothing herein shall be construed as limiting the authority of the
commissioner of health to enforce or implement any provision of the public health law relating to
the establishment or licensure of hospitals, as defined by section 2801 of the public health law.

§ 10. Severability clause. If any clause, sentence, paragraph, subdivision, section or part of
this act shall be adjudged by any court of competent jurisdiction to be invalid, such judgment shall
not affect, impair, or invalidate the remainder thereof, but shall be confined in its operation to the
clause, sentence, paragraph, subdivision, section or part thereof directly involved in the controversy
in which such judgment shall have been rendered. It is hereby declared to be the intent of the
legislature that this act would have been enacted even if such invalid provisions had not been
included herein.



8 11. This act shall take effect immediately, provided that sections two through eight of this
act shall expire and be deemed repealed December 31, 2006, and sections nine and ten of this act
shall expire and be deemed repealed June 30, 2008.



